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Background
There were two issues in the past that led to a profusion of different companies being established:

· Following Abbey National’s IPO in the late 1980’s, a strategy of diversifying the business away from its core mortgage and savings capability was encouraged. This led to the bank entering new markets, for example asset finance. 

· At the same time, setting up a tax efficient group structure was seen as an imperative, so much so that it is possible that the structure became commercially inefficient even if it were tax efficient. Much of this involved setting up companies that were offshore, particularly in Jersey and the Isle of Man.

At the end of 2004, the Spanish bank Santander purchased Abbey National plc. To Santander, these offshore companies were anathema, particularly given the strong regulatory environment that the Bank of Spain imposed – a by-product of the years of dictatorship in the country. By this time, many of the sectors that Abbey had entered 15 years earlier were being wound down.

The combination of the Spanish attitude towards tax haven companies and the winding down of non-core business meant that a cull was required of a number of legal entities. When I started in July 2007, over 200 companies had already been liquidated; my assignment was to accelerate this process by reducing a final list of about 140 to around 50.

Back to the Top
Structure

The companies covered by this project covered many different financial services:

· Some rather off-the-wall mortgage products, including shared ownership

· Sales-aid leasing for equipment manufacturers, asset-based leasing and other business finance products

· Life assurance, general insurance and an insurance intermediary business

· Structured investment products, including special purpose vehicles

· Private banking

· Lloyds brokerages

· Property companies that owned freeholds, leaseholds and lease reversions

· Funding legal claims and personal unsecured borrowing

· A discount house

Within the overall group structure, there were mini-groups set up to take advantage of the tax breaks that were available in the new business sectors that Abbey entered, as well as working in offshore, low tax domiciles such as the Channel Islands, the Isle of Man and the Cayman Islands.

Of these companies, some could be liquidated easily since they had a debtor or cash of £2 and share capital of £2. Other companies involved complex, long-term liabilities that would have to be re-structured on a path to liquidation.

Back to the Top
Interim Scenario

This assignment took in a range of financial disciplines as a member of a multi-functional team. The key stakeholder relationships of the project included:

· Finance 

· Corporate tax (including VAT)

· Company secretariat

· Legal affairs (including any indemnities and guarantees)

· The directors of the various companies involved

· Any minority shareholders’ interests

· FSA, Bank of England and Lloyds of London requirements

· Intellectual property

· Real estate property

· Insurance

· Pensions and salaries

With the change of the corporate legal framework in 2006, many of these directors were pushing hard for this reform, as was Santander (as indicated above). A key aspect of this project for Santander were a number of offshore entities

In order to carry out this assignment successfully, I had to use good understanding of commercial law, banking products, tax regulations as well as the accounting disclosure requirements governing the financial services sector; as a quoted business, all accounts were prepared according to IFRS. Much of this was not in my background learning to date, nor was working in a financial services environment, so it had to be picked up as I went along.

Within this scenario, a control document, which could be developed into a risk register very easily, was used to register a company’s history.

Note that there was no competition for this assignment. It was secured through an intermediary (Robert Half) who were confident enough in my ability not to supply an alternative candidate.

Back to the Top
Issues and their resolution
Aside from the business of addressing the legal, commercial and financial issues that arose from the process, there were a number of issues concerned with the process itself that needed to be addressed:

· A lawyer within the company secretariat function led the project. Although most stakeholders were keen to liquidate as many companies as quickly as possible, there was no urgency in the lead. I changed this by persuading that part of the project of the urgency so that the work rate was increased.

· There was a resistance to liquidating companies per se, particularly in corporate tax and in the structured products business. Many of these companies had been set up to deal with situations originating from this area and they saw retention as a functional interest. There was already a process whereby Board minutes were required to retain companies, but this was mainly achieved through different strengths of persuasion in an organisation with a culture that was highly “networked”.

· Some perspectives of the due diligence process were not transparent. This was a project that had been ongoing for several years and so the easiest “kills” had already been achieved. Now that the project was covering some of the very difficult cases, the level of transparency had to be increased. This was achieved by requesting more in-depth questions and follow-up discussions concerning barriers to liquidation.

· Again, since this was an ongoing project where the easy liquidations had been achieved, it had become important to “milestone” companies. In order to liquidate a particular company. A number of events would have to occur in a particular order over a period of time, which may take 2-3 years. A process of setting milestones was establish to highlight what actions needed to be taken by whom at what time.

Back to the Top
Business cases
In drawing up the requirement to liquidate a company, a “business case” was drafted using the control document. This document covered a number of major areas, however a key area that was missing concerned tax, and as indicated above, this was an issue requiring resolution.

The more complex business cases required resolution of a number of commercial and strategic questions, including:

· Tax efficient ways for paying off inter company balances, particularly where the business was insolvent.

· Restructuring groups. Often there would be a holding company for a holding company for a group where one or both holding companies would be liquidated. Such a group would require restructuring

· Guarantees and indemnities were a particular problem. For example:

· The discount house had a guarantee to the Bank of England concerning some bearer bonds that had been stolen

· A property development company that had issued a guarantee governing its developments, similar to an NHBC guarantee.

· Power of Attorney that a 3rd party had invested in a specific dormant company and that continued to be used on behalf of trading entities

· Tax issues were constant – unrelieved losses and charges and unrealised gains were typical

Many of these were not disclosed in the accounts and those accounts offered a view that the entity was “clean” when in fact it was not “squeaky”

Back to the Top
Financial reporting
Back to the Top
Culture
Please refer to a sociological approach to culture for an explanation of this

Abbey’s culture was low in solidarity and high in sociability. In certain areas it was a little low on sociability that suggested a fragmented culture – there was a belief that parts of the organisation operated in “silos”. This compared to Santander’s culture which demonstrated much higher levels of solidarity but simultaneously similar levels of sociability; however it would be difficult to describe Santander’s culture as being communal.

The cultures of the organisations were not the same and this caused certain some difficulties in performance reporting (unsurprisingly, perhaps).
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LEGAL DUE DILIGENCE – COMPANY RATIONALISATION PROCESS
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Review
1.
Review of Statutory Books and Records

1.1
Company Name:

1.2
Company Number:

1.3
Country of Incorporation:

1.4
Location of Records:

1.5
Date of Dormancy/Ceased Trading:

1.6
Minute Book Available and Checked (In Accordance With This Checklist): 

YES/NO

1.7
Annual Returns and Accounts Reviewed by Legal Stakeholder – Last 6 Years and Last Set of Accounts During which Period the Company was Trading (NB – Finance Stakeholder to Check Accounts Separately): 

YES/NO

1.8
Brief Summary of Company’s Activities since Incorporation:

1.9
Current Purpose/Activities (If Any):

1.10
Current Directors (NB – Reconcile Register of Directors, Minutes and Companies House Records):

1.11
Current Shareholders and Shareholdings (NB – Reconcile Register of Members, Minutes and Companies House Records):

1.12
Whether Holds Subsidiaries or other Investments (e.g., Associates /Minority Interests):

1.13
Nominee Holdings:

1.14
Overseas Branches or other Foreign Registrations:

1.15
Other Authorisations/Registrations (e.g., FSA, VAT) – (NB – Confirm Whether De-Registered And Date):

2 
Evidence of Assets and Liabilities:

2.1 Real Property 

– Licences, Leases, Freeholds Etc

2.2
Freehold - Whether Company Currently Owns or Has Owned Freehold Property in the Past (NB - Need to Check What Activities Took Place at the Premises)

2.3
Freehold – Whether Legal Title Has Been or Needs to be Transferred as well as Beneficial Ownership (NB – Also Need to Review Sale Contracts for Warranties, Covenants etc)

2.4
Leases – Whether Company is Currently Party to or Has Previously Assigned Any Interest in a Property Lease (NB - Obtain And Review Copies of Any Assignments to Ascertain Whether the Company has been Released from Ongoing Liability)

3.
Intellectual Property – Trademarks, Copyrights Etc 
3.1
Trade Marks – Whether Company owns any Trade Marks

3.2
Trade Marks – Whether Company Name Forms Part of any Trade Mark Owned by another Group Company

3.3
Trade or Business Names Associated with the Company

3.4
Licences, Copyrights or Patents

4
Contracts

4.1
Suppliers/Creditors

4.2
Customers/Debtors

4.3
Plant, Equipment, Hire Purchase Agreements

4.4
Evidence of Staff or Pensions Issues 

Does a Pension Scheme Exist?

What Type?

Is The Company The Principal Employer?

Are There Independent Trustees?

If a Final Salary Scheme, is it Fully Funded? 

4.5
Indemnities, Guarantees, Undertakings, Charges, Mortgages, Encumbrances

4.6
Other Evidence of Liabilities Including Litigation or Complaints in Last 6 Years

4.7
Evidence of Insurance Status

4.8
Evidence of Regulatory Issues

4.9
Disposal / Acquisition of Businesses / Subsidiaries (NB - Review Contracts for Time Limits of Warranties / Covenants)

4.10
Other Legal Agreements / Contracts, the Term of Which is Un-expired

5
Further Issues Relevant to Strike Off/Liquidation:

5.1 Intra-Group Loans/Balances/Loans from Parent

5.2 Bank Accounts (Incl. Involvement in Any Group Banking or Overdraft Arrangements)

5.3 Last Dividend Declaration Payment
5.4
Unpaid Dividends (NB - Reconcile Minutes to Accounting Records)

5.5
Last Change of Name

5.6
Evidence of Missing Information or Records

5.7
Evidence of Recent Transactions (Last 6 Years) Affecting Company Not Covered Above – i.e. Acquisitions/Disposals (Especially for Value in Preceding 3 Months)

5.8
Contingent Liabilities (NB - Whether There are any other issues which May Result in the Company Having a Liability)

5.9
Evidence of Further Intended Use for the Company

5.10
Any other Relevant Issues in Statutory Records

6
Other Checks

6.1
Circulate List to Legal Managers

6.2
Deeds Search/Documentum Search

6.3
Contact Current Directors and other Key Stakeholders for Business Reasons to Retain

6.4
Articles of Association (NB – Note any Special Provisions Relating to Winding Up, Meetings, Written Resolutions Etc)

7
Conclusion

7.1
Special Cleaning out Work Required to Remove Company

7.2
Preliminary View Whether Removal Justified: Yes/No/ Further Information Required 
If Yes, Commence Any Pre-Elimination Actions

If No, Consider Whether Independent Review / Challenge Is Required

7.3
If Retain  - Date to Review Again (NB - Update Company Secretarial Database With Reason for Retaining, last Review Date, Next Review Date, Status, Principal Owner and other Key Stakeholders)

8
Members’ Voluntary Liquidation or Strike Off
9
Key Stakeholders

Legal
..............................................................................................

Tax
..............................................................................................

Company Secretarial
..............................................................................................

Finance..............................................................................................

Property..............................................................................................

Compliance..............................................................................................

Other
..............................................................................................
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Appendix B

	Tax template

	Company:

	Date of review:

	Residency:

	Controlled foreign company?

	

	Regime

	Tax reasons for establishing the company

	Changes in the tax regime that impact on these reasons

	When are these reasons likely to be removed?

	

	Returns

	

	Last corporation tax return - state which year

	Submission date

	Agreement date

	

	Last CT61 - state which quarter

	Submission date

	

	VAT status

	Any changes in the pipeline?

	When?

	

	Balances

	

	Capital gains

	

	CGT losses carried forward

	Reasons giving rise to CGT losses

	

	Capital gains tax rollover relief

	Assets into which relief rolled into

	

	Uncrystallised or unrealised capital gains

	Reasons giving rise to uncrystallised gains

	Likely events giving rise to crystallisation

	Timing

	

	Corporation tax

	

	Trading losses carried forward

	Charges carried forward

	Unrelieved income tax carried forward

	

	Any other tax issues that prevent liquidation?

	Nature of issue

	Cause

	Effect

	Timing

	

	Preparer:

	Date:


