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Introduction
There are a number of legal requirements made of directors, most of them enshrined in the Companies Act (2006). Other pieces of legislation include health and safety and tax and national insurance law. I can’t promise that this covers everything, but certainly it covers the main areas of legislation.

Back to contents
Companies Act

A number of changes were introduced in the 2006 Act, and since the previous Act was in 1985 and each Act is preceded by high-level civil service investigative work, this Act should have currency for a considerable time. Also, the Act has been introduced over a period of 18 months ending April 2009, so it is now 100% in force. The 2006 Act is the longest Act of Parliament ever.

The main provisions are set out in sections 170 to 178 and collectively this is known as the Statement of General Duties of Directors and these sections apply to all directors (executive and non-executive) of all companies (large or small, private or public). The provisions have been in force since 1st October 2007.

Much of the legislation is based on duty of care provisions, in which the party doing wrong (a director) must have a duty of care to the aggrieved and that the aggrieved must demonstrate that they have suffered a loss as a result of a breach in that duty of care. Another section of case law, the fiduciary duty owed by directors to shareholders (otherwise known as agency theory) is responsible for another aspect. However, the common law cases supporting this are now largely replaced by the statute law of the Statement of General Duties of Directors.

1. A director must act in the interests of the company and not in the interests of any other parties, including shareholders. A company has several interested parties, with many having apparently conflicting interests, and includes other directors, shareholders, senior managers, staff, customers, suppliers, local government, central government and the local community.

2. A director must act within the company’s powers. Although the 2006 Act has scrapped the document called the Articles of Association, its still should have a “constitution” that sets out the objective of the company and the powers that the company has and which the directors have (they could be different). Note the connection with the previous point in that each stakeholder will have a different agenda / set of objectives

· It is a director’s duty to act in accordance with that constitution and should observe any restriction contained therein

· The powers delegated to the directors by the shareholders must be used for the benefit of the company

3. A director must promote the success of the company. “Success” is not defined since it’s a company-specific concept (and different stakeholders may define different ideas about “success”). So this section sets out an underlying principle that every director has a legal duty to try and act in such a way that, in their judgement, is most likely to bring “success” to the company, with “success” assumed to mean sustainable profitability.

4. A director must exercise independent judgement. This is a new concept and is untested in the law courts. The Act will not be breached if directors act in accordance with any prior agreement with the company on the exercise of their duties as laid down by the company’s constitution.

5. Every director must exercise reasonable care skill and diligence:

· A director should show the general knowledge and skill that may be reasonably be expected of a person carrying out the functions that the director carries out in relation to the company

· A director should act in accordance with any specific general knowledge and skills that the director actually has

6. Directors should ensure that the do not allow personal or outside interests to affect their duty to the company. They should avoid direct or indirect interests that conflict or may conflict with the interests of the company. The duty extends to former directors as well as current directors. No infringement is deemed where:

· The situation cannot reasonably be regarded as likely to give rise to a conflict, or

· The matter has been authorised by the directors, as appropriate to the type of company (for public companies, this should be a specific power of the directors listed in the Articles of Association).

7. A director must not accept a benefit from a third party arising for any reason of being a director, or doing (or not doing) anything as a director if the benefit is likely to give rise to a conflict of interest. Another duty that applies to former directors.

8. If a director is directly or indirectly interested in a proposed transaction or arrangement with the company, they must declare the nature and extent of that interest to the other directors. This can be written or verbal.

In addition to the Statement of General Duties of Directors, there are some further obligations on directors:

9. Directors must ensure that the company is not wrongfully trading. Where the company is insolvent or where the director should know that it is insolvent, and the company continues to trade, that is “wrongful trading”. The penalty is that the individual directors become personally liable, joint and severally, for the debts of the business.

10. Directors must ensure that the company does not pay an illegal dividend – a dividend where there are insufficient distributable reserves.

11. Directors must not be involved with “phoenix” companies – those where the assets of an insolvent company are transferred to a new legal entity to the detriment of the first company’s creditors

12. Directors must not act in contravention of disqualification orders

13. Directors must ensure that accounts are properly prepared, with proper keeping of books and records.

There are several practical implications to consider:

· The likely consequences of any decision in the long term

· The interests of the company’s employees

· The need top foster the business relationships of the company with suppliers, customers and other organisations

· The impact of the company’s operations on the community and the environment

· The desirability of the company maintaining a reputation for high standards of business conduct

· The need to act fairly as between shareholders of the company

The legal duty of care that directors owe is to the company and not to anyone else, however the Act widens this to others when asking directors to make decisions that consider the wider group of stakeholders in the light of the sustainable profitability of the company. A conflict may be perceived, but what the Act is saying is to decide in the best interests of the company but having considered other relevant factors, even if a decision is finally made for the benefit of the company but which is not entirely consistent with the demands or objectives of another stakeholder.

The Act refers to “sustainable profitability” and this may require decision-making to consider the long-term interests of the company over the short-term interests. For example the sale of a profitable business unit may not be in the long-term interests of the company but could be in its short-term interests. Depending on circumstances, a decision one way or the other could be deemed a breach of duty by ignoring a relevant factor.

The company administers this area of law. However, under exceptional circumstances, and on application to the Court, a shareholder may take a “derivative action” against a particular director for a breach of duty even if a majority of shareholders are not in favour.
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Tax law

Tax law levies a responsibility on directors to ensure that returns for corporation tax, VAT, PAYE, national insurance and other duties and charges are submitted on time and that amounts due under these returns are paid on time. In practice, the Finance Director deals with these obligations, but the technical responsibility under the law still imposes these obligations on all directors. To deal with this, I report finance KPI’s that covers this type of stuff, then at least its clear!
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Employment law

This is a notoriously difficult area since the law is particularly vague on the subject. However apart from the obligations note under the Companies Act section, employment law requires compliance by directors, the penalty being a personal liability. The areas covered include unfair or wrongful dismissal, unfair work practices and age, race, sex or religious discrimination.
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Health and Safety

The Corporate Manslaughter and Corporate Homicide Act (2007) creates an offence where failings by an organisation’s senior management are a substantial element in any gross breach of the duty of care owed to the organisation’s employees or members of the public which result in death.

The reason behind the legislation originates from a number of cases where health and safety has not been of a high enough priority for senior management in general and the Board of Directors in particular. The law requires organisations to:

· Provide a written health & safety policy where they employ 5 people or more

· Assess risks to employees, customers, partners and other people who could be affected by their activities

· Arrange for the effective planning, organisation, control, monitoring and review of preventive and protective measures

· Ensure they have access to competent health and safety advice

· Consult employees about their risks at work and current preventive and protective methods

Failure to comply may result in fines, imprisonment and disqualification for directors under the Health and Safety at Work Act (1976) and Directors Disqualification Act (1986). In order to discharge their responsibilities, directors are offered this checklist:

· How do you demonstrate the board’s commitment to health & safety?

· What do you do to ensure appropriate board-level review of health & safety?

· What have you done to ensure your organisation, at all levels including the board, receive competent health and safety advice?

· How are you ensuring all staff, including the board, are sufficiently trained and competent in their health & safety responsibilities?

· How confident are you that your workforce, particularly safety representatives, are consulted properly on health & safety matters, and that their concerns are reaching the appropriate level, including as necessary, the board

· What systems are in place to ensure your organisation’s risks are assessed, and that sensible control measures are established and maintained?

· How well do you know what is happening on the ground, and what audits or assessments are undertaken to inform you about what your organisation and contractors actually do?

· What information does the board receive regularly about health and safety, eg performance data and reports on injuries and work-related ill health?

· What targets have you set to improve health and safety and do you benchmark your performance against others in your sector or beyond?

· What changes in working arrangements have significant implications for health and safety and how are these brought to the attention to the board?
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Packaging Waste Regulations (2003)

There are personal responsibilities beholden on directors under these regulations and potentially, proven criminality can result in a custodial sentence.

The idea is that “the polluter pays”, which with packaging waste, that would be consumers. However since this unreasonable, the law puts the onus on manufacturers. If a company produces more than 50 tonnes of packaging waste each year, then it has to register under the scheme; don’t forget that this is packaging waste that consumers dispose of, not the company.

To operate the scheme, the company has to register with one of 24 approved providers that are registered under the scheme. They provide member companies with a points system based on an annual return that the company makes.

The return identifies the amount of class, paper, wood and plastic that comprises a finished product, so it is important that the company has an up-to-date record of its sales and an analysis of the amount of these 4 components that finished product contains (in tonnes). Clearly, as product design changes, so does the amount of packaging, so it’s important to keep this database up-to-date.

Many companies have been blissfully ignorant of these regulations and rather than imprisonment, this has led to heavy fines with costs being levied.
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