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Introduction
The experience of corporate failures often results in the blame being pointed at non-executive directors, with one of the accusation being that they should have known what was going on or that they should have more properly controlled the executive directors. This paper explains what a non-executive director (NED) is, what one does and the skills needed.
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What is a NED?

Legally, the Companies Act (2006) makes no distinction between different directors – they are all directors and all have the same legal responsibilities under all aspects of the law (including duty of care). Therefore the distinction is about the role that NED’s perform rather than their legal status.

NED’s are not, by definition, involved with the day-to-day running of the organisation, but instead they are required to stand back to enable them to assess the strategic decision-making. How this works in practice depends on the company and its stage of development. For example, in a new business, this may be someone with experience that can guide the business around pitfalls and to provide inspirational leadership, whereas in a listed company, a NED may attend board meetings (or board committee meetings) just a few times each year.

Clearly, NED’s should be appointed on the basis of experience, perspective and acumen that they bring to the organisation. This may be market-specific, but it is more likely to be about the NED’s ability to identify and advise upon new challenges, initiatives and market opportunities and to develop and refocus strategic plans. Importantly, they are an effective means of balancing the different interests of the board.
Although not strictly employees of the company, NED’s need to have a contract drafted, detailing the hours to be worked, the performance measures, notice period and a clear definition of the boundaries in relation to control of the company. A NED’s remuneration needs to be considered very carefully because it should not be set at a level that compromises their independent thought and action and that their term should not exceed (according to the Combined Code) 9 years.
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Responsibilities and duties
As part of their roles as members of a unitary board, NED’s should constructively challenge and help develop proposals on strategy. NED’s should scrutinise the performance of management in meeting agreed goals and objectives and monitor the reporting of performance. They should satisfy themselves on the integrity of financial information and that financial controls and systems of risk management are robust and defensible. They are responsible for determining appropriate levels of remuneration of executive directors and have a prime role in appointing, and where necessary removing, executive directors and in succession planning.

One NED should be appointed as senior independent director to provide a sounding board for the chairman and act as an intermediary for the other directors.

Note that legal responsibilities for all directors, whether executive or non-executive, are the same.
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Potential liabilities
Since NED’s have the same legal responsibilities as executive directors they can be prosecuted in the same way. Potentially, this can make them subject to disqualification as a director under the Disqualification of Directors Act (1986).  In practice, the courts will take into account the role and relative responsibilities of a NED.
NED’s have a pivotal role in the active governance of firms. Where it appears that executives have persistently made poor decisions, the performance of a NED can be reviewed if it is felt that there hasn’t been timely and sufficient intervention. Challenge and intervention are a serious role for a NED and the fact that they are a NED cannot be used as an excuse for poor decisions by executive management.
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Attributes

To perform their duties and responsibilities, the following attributes are required of NED’s:

	Integrity
	Behavioural skills
	Critical thinking
	Business acumen

	High ethics
	Listening skills
	Creativity
	Co-operation

	Sound judgement
	Communication skills
	Strategic awareness
	Team player

	Willingness to challenge
	Facilitation skills
	Leadership
	Can prepare for & attend meeting

	Confidence
	Determination
	Self-awareness
	Can identify potential problems

	Inquiring & inquisitive mind
	Aware of non-verbal communication
	Willingness to embrace change & innovation
	Can assimilate, assess & analyse information

	Persuasiveness
	Tenacity to succeed
	Keen for new knowledge & skills
	Deal with risk

	Sense of humour
	Politically astute
	Can gain respect and attention
	

	Openness
	Sensitivity
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Board structure and NED’s
The Combined Code recommends that at least half of a FTSE350 board, excluding the Chairman, should be made up of NED’s and that outside of this, listed companies should have at least two. The Code recommends that the Chairman should meet with the NED’s without the executive directors regularly and that the NED’s should meet as a group to review and appraise the performance of the Chairman. The nomination committee, which is responsible for evaluation, vetting and recommending the candidates for appointments to the board should comprise a majority of NED’s.

This structure may not be appropriate in smaller listed companies in which case the reasons for alternative structures should be provided to the shareholders.

The quality and effectiveness of NED’s can be enhanced as follows:

· NED’s should receive sufficient training to ensure that they have sufficient knowledge and understanding of the business and sector
· NED’s should have access to support to allow them to fulfil their duties

· NED’s should have an overall time commitment greater than in the past and time commitment should be clearly indicated in their letters of appointment

· NED’s should be ready, able and encouraged to challenge and test proposals

· NED’s should chair the risk committees

See also the model for effective boards.
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Evaluation of NED’s
NED’s should have the performance evaluated on a regular basis, and criteria can include:

· Preparation and attendance at board meetings

· Time spent understanding the strategy of the organisation outside the board room

· Quality and value of board room contributions

· Contributions to risk assessment and strategic development

· Readiness to challenge and probe any assumptions

· Whether areas of concern are followed up

· Whether behaviour and performance gain board respect

· Current awareness and keeping up to date

· The expressing of views and listening to others
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